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STRATEGIES IN BﬂNKRDPTCY COURT FOBR SEERING

. THE NONDISCHARGEABILITY OF THE- TNDEMNITY

OBLIGATION DUE TO THE UNAUTHORIZED
DIVERSION OF CONTRACT PROCEEDS

Introduction

The indemmnity rights afforded toc a surety by a General
Indemmity Agreement are vulnerable to the protectionzs afforded a
debtor by a bankruptcy proceeding, particularly where an indemnity
. agreement has not been perfected under Article Nine of the Uniform
Commercial Code more than ninety days prior to a bankxﬁptqy filing.
Where a surety’s claim against its principal’s bankruptcy estate is
that of an unsecured creditor, it is not uncommon for the debt to
be largely or totally unsatisfied. The hazards of the bankruptéy
process are particularly pronounced since the f£iling of a Chapter
R or Chapter 11 patitian.by the principal may be followed by
Chapter 7 filings by one or more of the individual indemnitors.

When faced with actual or threatened bankruptcy filings by the
principal and the individual indemmjitors, it is important for the
surety to consider whether any portion of the indemnity obligation
may be sugceptible to a finding of nondischargeability; that is,
whether the debt ¢reated by the indemnity agreement can survive the

bankruptey process,
The debts of corporations which f£ile Chapter 7 petiticas are

not subject to discharge but thie is of little consequence since



i:he'éorpcrata entity that survives Chapter 7 is an empty shell-~
devoid of assets, with :;o réasonable likelihood of éngaging in
commerce or being infused with assetd at any future time.l

Where a reorganization plan is confirmed for a corporate
principal who filea a Chapter 1l petition, wvirtually all debts are
generally discha'rg;aél with the exception of those debts specifically
addressed by‘tha reai-ganization plan.? The exceptions to the
digcharge of corporﬁte debts are largely limited to situationms
where the Chapter 11 Plan causes the liquidation of the company and
essentially replicateas the resulta of a ligquidation under Chaptexr
7.}

An evaluation of ’nonﬁischargeability optiong®* is of much
greater significance where a bankruptcy f£filing by the corporate
principal is followed by a Chapter 7 £iling by one or more
individual indemnitors. The portion of the individual’s bankruptey
estate that is available for the satisfaction of unsecured debts is

often too small in scope to satisfy a meaningful portion of the

P11 u.s.c. §727 (a){1l), BSee 4 Colliers on Bankruptcy,
P.727.01[2] at pp. 727-7-727-10; Norton on Bankruptey Law &
Practice 24, §74:2 at pp. 74-5-74.6.

2 11 U.5.C. 51141 () (1) (A).

311 v.8.C. 51141 () (3).



indemnity obligation. However, ‘there may be reason to belileve that

the individual is likely to accumulate apsets sometime after the
bankruptcy procesding is concluded. The i;xd.iv:i.d.ua.l 'may have a
demonstrated history of experiencing boom and bust cycles az a
developer, investor, or contractor.® The individual may emerge

from bankruptcy with certain assets intact because of state or

federal exemptions or bhecause the bankruptcy court concludes that

the assets® are p0 heavily encumberad by secured debt that the cost

f forecloming on the assets may exceed the likely return for

‘unsecured creditors. However, upon the assets being abandoned by

the bankruptcy estate, the unencumbered or nonexempt equity may

appreciate in value or the individual may cut a deal with secured
creditors which results in a reduction in the amount of the secured
debt. Moreover, if a nondischargeability claim relating to a
ﬁpecifi.c debt prevails, there may be no other creditors which would
have a legal right ‘to compete with the surety for assets retained
§r accumulated by the debtor following its discharge from its other

debts. .
The bankruptcy process is heavily biased in favor of granting

* The corporate pr:.nc:.pa.z may emerge from a Chapter 11

~ proceeding as a functional entity and the individual indmz.tor may

continue as an ingider or member of management.
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each individual debtor an entirely cieaﬁ slate.? However, recent
cagsse law, while reaffirming the "fresh start" p:}inqiple,- has
carefully limited *the opportunity for a completely unencumbered
new beginning to the ’honest but unfortunate ciebto_r.‘_"‘ The task
confronting a creditor alleging nondischargeability is to convince
a bankruptcy court that the debtor’s conduct evidences a sufficient
degree of fault or culpability to overcome the presumption in favor
.o.f az:. entirely fresh start, _

The Bankruptcy Code sets out grounds for a finding of
nondischargeability limited to a specific debt based on a finding
of misconduct by the &eﬁtozf: in regard to thét debt.” ‘There are two
paradig;n situationé iﬁ the aﬁraty context tha.t may lend th’emselvea.
to such a finding. The first address contexts where gurety credit
was secured based on false representations regarding the financial
condition of the principal or indemnitor. Though of significance,
dischargeability theories pertinent te this fact pattern are beyond’
the scope of this paper.

The other nondischargeability paradigm implicates contexts

* See Grogan v. Garmer, 11l S.Ct. 654, 659 (1991).
¢ Id.

711 U.s.C. §523.



where, prior to a bankruptey f£iling, an individual indemnitor is
regponsible for the principal diverting significant portions of
contract proceeds for purposes unrelated to a bonded job. This

course of conduet may vioclate the principai‘s and indemnitor‘s

-1egal obligations in the following respects:

1. the divafsian of contracé fuﬁds_may vivlate a trust
iund_ata@nte-which reguires that contract ptoceeds be applied in
the first instance to pay ubligatiaﬁs owing from the principal to
its laborers, subcontractors and vendors;

2. the &ivarsicn of contract funde may wvioclate the
provision of most indemmity agreements that impresses a trust on
contract proceeds requiring that these funds be applied in the

first instance to pay obligations owing from the principal to its

~ laborers, subcontractors and vendors;

3. Eha diversion of contract funds may vicléta cne or
nore ﬁroviaiona of a construction contract requiring that contract
procee&s be applied in the first lnstance to pay cbligations owing
from the principal to its laborers, subcontracters and vendors;®

or

4. the diversion of contract funds may viclate one or

* See AIA Document A201 -~ General Condition of the Contract
for Construction. . :



nore provisions of a.payment bond requiring that contract proceeds
be applied in the first instance to pay obligations owing from the
principal to its laborers, subcontractors and vendors.®
The diversgion of contract p?oceeds in.viulation of statute or
contract may result in a £inding of nondischargeability in regard
- to the individual.iﬁd;mnibor's daﬁﬁ to the surety up to the amount
of tﬁa difertad funds.
| "fha Baﬁkruptcy Code alaso stétaa criteria for denying a debtor
a discharge from all of its debts.*® The impermissible diversion
cf contract proceeds may, under limited circumstances, constitute
grounds for denial of discharge. The Code denies a digcharge to an
individual debtor, inter alila, whére that person: (1} was a
director, officer; or person in control of a corporation which was

“in bankruptey and (2) engaged in certain kinds of nisconduct

? See AIA Document A312 ~ Payment Bond.

_ 1 The criteria which are most commonly applied to deny an
individual a discharge involve gituations where the debtor has
engaged in some misconduct in the course of the bankruptcy
proceeding, has wrongfully failed tc keep or preserve financial
records, ox has transfarred or concealed its property with an
intent to hinder or defraud a creditor. 11 U.5.C. § 727. wWhile
these conditicns may exist in the context of a bankruptcy petition
£iled by an individual indemnitor, except as noted above, there is
nothing in the typical pattern cof conduct by 3 financially troubled
principal and an individual indemnitor that would make individual
indemnitors, as a class, particulsarly vulnerable to a blanket
finding of nondischargeability.



related to the corporate bankruptey.'” The contemplated misconduct
may include the wrongful diversion of contract proceeds away from
a corporate principal.® B |

Two provisions in the Bankruptcy Code, 11 U.S5.C. §§ 523 (a) (4)
and (a) (6), lemnd thma}.vaa to a finding of nondischargeability in
regard to a partz.cular debt based o;z a diversion of contract
p:oca.a_!da..nTwo provisions in the Bankruptcy Code, 11 U.S.C. §§ 727
(a) (2} {A) and (a) ((7), when read in t#ndm, create the posgibilitvy
that a diversion ©of contract proceeds could result in a blanket
finding of nondischargeability in regard to all cbligations of an
individual indemnitocr.

§523 (a) (6)
11 U.8.C. §523(a) (6) states:

{n) A discharge ... does not discharge an
individual debtor from any debt-

{6) for willful and mmlicious injury by the
debtor to another entity or to the property of
ancther entity....
There is a split of aunthority regarding the scope of this

provision. The minority view requires an intentional act with the

- 11 U.8.C. §727(a) (7).
¥ 11 v.8.C. §727 (a}(2).(a).
7



specific intent to cause injury.” However, the majority of courts
does not require proof of a specific purpose on the part of the
debtor to cause injury to a creditor. It is enough that the debtor
commits a wrongful act done intgntionaily; which necessarily
produces harm and is without just cause or excuse.

‘The difference between the miﬁority and majority views
reflects a concern on the part of some courtz to assure that a
d&btér be agccrdeé a ffesh start in its untiretyf Under this view,
‘the fact that the debtor initiated a course of conduct that was.
inevitabliy Ilikely teo impair a creditor’s interests does not
evidence a sufficient level of misconduct wunlesz the debtor

purposefully intended to subject the creditor to injury. **

3 ges In ye Papek, 983 F.2d 1524 (10th cir. 1993).

¥ See, ®.q., Vulcan Coals, Inc. v. Howard, 946 F.2d 1226 (6th

Cir. 1991); Littleton v, Transamerica Commercial Finance Corp., 942
F.24 BBl (9th Cir. 19%1); In re Modicue, 926 F.2d4 452 (Eth dCir.

1891); Chrvsler Credit Corp. v. Rebhan, 842 F.2d 1257 (1lth Cir.
1988); In re Steliuti, 1l&3 B.R. &9% (Brkrptcy S.D.N.Y. 195%4); In re

MJ’ 157 BaRo 7621 (Bmt:‘:y SaDaN.Y. 1993)¢

18 Is »e Papek, 1289, B,.R, 247 (Bkrtey. D. Wy. 19821), aff’d, .
983 F.2d 1524 (10th Cir. 1983) {(Where the debtor’s former employees
gued to enforce a covenant not to compete, the debtor’s knowing
breach of the covensnt was not "willful and malicious® gince he was
not motivated by a desire to provide for his family and not to
injure his former employer.). '

However, the gulf between the minority and majority views may



It is well sstablished under £523(a) {(6) that a debtor who hasg
wrongfully and illegally disposed of propexty which is gubject to
a pecurity interest is at rizk of having ita debt to the secured
party declared nondischargeable up to the value of the merchandise
or funds whbich are wrongfully diverted.*® |

It can be aiguad that these casger “a.i:j._'e directly an_a.logous. to
the &ive.xs:__i_.on of contract proceeds since the general indemnity
agreement creates a security interest in contract prqceeds in :Eav:a:r:'
of the surety:; albeit a security interegt that the surety generally
chooses not to perfect.’ Alternatively, theae cages are at leasgt
perguasive ginve the diversion of contract proceede and secured
property involve the disposal of property which a debtor holds

under a caﬁmitment te apply the property for the benefit of its

not be as wide am it may first appear since, even under the
minority view, evidence that the debtor’s acts were certain to
cause injury to a creditor and were without Justification is
persuagive evidence of the fact that the debtor acted with an
intent to injure. .

'* See, e.g., In_re Routson, 160 B.R. 595 (Bkrtcy. D. Minn.
1883); In re Colling, 151 B.R. 967 {(Bkrtcy. M.D. Fla. 1993}; In re

Suydam, 151 B.R. 436 (Bkrtcy. N.D. Ohio 19%2); In re Brouillet, 138
B.R. 338 (Bkrtcy. D. Massm. 1592).

 See In re Muto, 124 B.R. 610 (Bkrtey. M.D. Fla. 1991)
{ordering the nondischargeabillty of a debt due to the conversion
of security despite the fact that the creditor’g security interest
had not been perfacted) » In re Sain; 101 B.R. 30 (Bkrtcy. C.D.I1ll.
1988) (same) : jiBon, 126 B, R, 122 {Bkm:cy. M.D. Fla. 1991)

{game) .




creditor, 1*®

A claim that an individual indemnitor’s debt to a surety
should be nondischareable due to the debtor’s complicity' in a
diversicn of oontract proceeds is hz‘.ghiy fact specific.  The
pertinent issues that should iﬁfom a decigion as to the
advigability of puxauing such a claim include the following:

{1} In oxder to prove that a diversion was "willful*, there

must be gvidance that the indivié.ual indemnitor/debtor paxtic;ipated

in the diversion or knew of the diversion and had sufficient

i There iz a conflict in the casme law regarding whether
§523(a) {(6) applies to willful and mal:i.c:icma contract breaches asg
well as malicious and willful torts. s ;
935 F.2d 14%6 (7th Cir. 19%1) {wilful and mlicious ccntract
breaches are nondischargeable); In re Ratsner, 149 B.R, 395
{Bkrtey. E.D. Va. 1992) (same}; In re Dubian, 77 B.R. 332 (Bkritcy.
D.Magg. 1987) (same) with In re Calclagier, 134 B.R. 29 {Bkrtcy.
W.D. Okla. 1%3%1) ({(limiting the sgtatute to malicious and wilful
torts)}. The more limlted view of the statute pose no problem for
purposes of the diversion of secured property gince the secured
party can allege a malicilous and wilful conversion by virtue of its
ownership interest in the secured property. Though a conversion
claim isp not available in regard to the diversion of contract
proceeds, & surety may be able to c¢laim that a malicious wilful
diversion states a cause of action for gome or all of the following
tortg: breach of the covenant of goeod faith and fair d.aaling'
implied in an indemnity agreement; tortious interference in the
contractual relationship of the gurety and the individual indemnity
principal toc the extent that the individual indemnjitor/debtor
caused the principal to divert contract procee&s; or a wilful and
malicious breach of contract. :

i0



authority tc influence or stop the illegal conduct, ** The
willfulpness requirement creates an ilmpediment to a claim th@t a
nondigchargeability finding should be appliéd vicariously to the
ppouse of an individual indemnitor (*"the outsider spouse”) who had
also executed the indgmnity agreement but had had no direct conduct
with the principal’s Baiky oparation;‘cr financial decisgions.®
However, it has been suggested that an outsider spouse may be
liable for its spouse’'s illegal di;ersians where the outsider
spouse authorized the insider spouse to act as its agent in making
business decisions .o:r where the outsider aspouse ratified the

actions of the insider spouse.®® Similarly, it ha been held that

1s See Chrysler Credit Corp. v. Rebhan, supra, B840 F.2d
1257,

a0 See In re Stelluti, 163 B.R. 699 (Bkrtcy. S.D.N.Y. 1994);
In re Jarrell, 129 B.R. 2% (D.Del. 1591); In re Martz, 88 B.R. 683
(8krtecy. E.D. Pa. 1988}; In re Dalegke, 49 B RE. 4% (Bkrtcy. W.D.
Mo. 1885). Compare Trangamerics e ance Corp. v. James,
182 B.R. 994 (M.D., Fia. 1982); ;g_;g_gig;_gg 97 B.R. 269 (Bxxrtoy.
W.D.K.C, 188%).

The possibility of a nendischargeability finding againsgt one
spouse but not the other cvreates the risgk that assets accumulated
following the bankruptey will be held in the name of the outsider
gspouse, Any trangferzg that cause thisg resgult may be vilnerable to
a fraudulent conveyance claim based on a finding of either actual
or constructive fraud.

1 See In re Paclina, B% B.R. 453 (Bkrtcy. E.D. Pa. 1983)
In re Daeske, supra, 43 B.R. 49.

11




the wilful and malicious acts of a businesg partner may be il:lputed
to another partner for purposes of a nondischargeability
determination under §523(a){6), as a matter of. agem:y law,
irr;aspecti;‘re whether the other part.nQr was .aware of the wrongful
conduct ., N

{2} The surety must be a.blehto prove that the individual
indemnitor/debtor knew that the diversion of contract funds was
wrongful.® Where an indemnitor c;ncedes such xnowledge, it mig-h{:-
argue that the surety or its agents were aware of the diversipns
and impliedly authorized this conduct or waived the right to
challenge this practice by its failure or delay in posing an
objection.®

{3} It is uncertain whether a surety must prove that the
individual debtor diverted contract proceeds for personal purposes

to the detriment of the principal. An indemmitor may argue that

32 Bee Matter of Luce, 940 F.2d 1277 (5th Cir. 1992); In re
Cecchipi, supra 780 ¥.2d 1440; In re Calboun, 131 B.R. 757 (Bkrtoy.
D.D.C. 1891).

3 Ses In re Posta, B66 ¥, 2d 364 {10th Cir. 198%); In re
Walsh, 143 B.R. 691 (Bkrtcy. N.D. Chio 1992).

24 See Davig v. Aetna Accept Co., 283 U.5. 328 (1934); in re
Fregeman, 30 B.R. 704 (Bkrtcy. W.D. La. 1983); Put see In re
VWolfgon, supra, 148 B.R. at 644 {A secured creditoer’s failure to
supervige the debtor’s disposition of collateral does not excuse

the debtor’s diversion of secured funds.).
12 —



funds were diverted from debts incurred on the bonded jocbe in order
to underwrite the principal’s overhead or pay debts incurred on
octher jobs. 7The indemnitor may clam that this uee of funde created
the besgt likelihood that the principal could continue in operation
and ultimately minimize or obviate a_loga £o ﬁhe gurety. As such,
the indemmitor could claim that there was far less than a certainty
that the surety would suffer injury ae a result of the diversions.

This argument would succeed under the:minority view go long as
the factfinder concluded that the individaal indemmitor in fact
believed that the diversiong were in the best financi&l iﬁterests
of the principal, and ultimately nct contrary to the interest of
the surety, irrespective whether thie view waes objectively
reasonable.*®

The success of this argument under the majority view is less
clear. One line of causes appears to hold that where an individual
debtor has diverted funds or property subject to a se:curity
interest, a finding of nondischargéability must be limited to any

sume applied for personal purposes and should not include those

2 See caBeg cited at note 11, gupra.

i3



*gsecured” funds that were used to keep the business in operation.®
A more favorable line of cases seems to suggest that all diverted
funds subject to a security interest should be included in a
nondischargeability finding asince it should be presumed asg a matter
vf law that the conversion of secured funds necessarily works to
the detriment of the secured creditor.?
| Based on the requirement under the majority wview that a
dabtca_:;-'a wrongful act must "necessarily produce harm", it is
posaible to imagine a middle ground; namely, that the factfinder
wml& determine the earliest date on which it was objectively clear
that the principal’s operation was not fipancially sustalnable over
the long term, and hold that all diversions made after that date
would be nondischargeable while, 1n regard to diversions preceding
that date, only thosze directed Ffor personal purposes would be
nondischargeabie -
4. In evaluating the advisabi lity of  Dbringing a

nendischargeability action, the surety must also consider the

% See In re Littleton, supra, 942 F.2d 551; In re Phillips
supra 882 ¥.2d 302; In re Long, 774 F.24 875 (8th Cir. 1985); In re
Graham, 7 B.R. 5 {(Bkrtcy. D. Nev. 1980).

# Bee In Re Routsop, 160 b.r. 58%% (Bkrtcy. D.Minn. 188%3);

iIn Re: Wolfson, Supra, 148 B.R. 678; In lins, 151 B.R. 967
(Bkrtey. M.D. Fla. 1993); Ip re Brouillet, 138 B.R. 338 (D.Mass.
1992). \ :

14 e



likely‘amount of a nondischargeable judgment. It is possible uﬁ&ar
either the minority or majority views that the amcount of the debt
. deemed nondischargeable may be limited to those funds which were
diverted for the pefson&l financial benefit of the indemmitor. It
is also possible, under the majority view, that the amount of the
ncnaischargaabls judgﬁeﬁt-could include all of the contact funds
that were diverted from the bonded projects,

In sum, 5523 (a) (6) ocffers sureﬁias a litigation option, as
well as a bargaining chip for negotiation purposes, that may be
apposite where tﬁa 'principal and individual indemmitors seek

bankruptey protection after diverting contract proceeds from bonded

projects.
§523{(a} {4)
§523(a){) gtates, in pertinent pazt:

(a) A discharge ... does not dilischarge an individual
debtor from any debt-

{4) for fraud or defaleation while acting in a fiduciary
capacity ....

For purpocses of this statute, "defalcation® is defined as the
failure of a fiduciary to properly account for funds entrusted to

him regardless that such failure may be the result of ignorance or

15



negligence.*There ig no requirement that the debtor act with an
illicit intent.?’

The absence of a mens rea requirement has generated
aubstantial concern that the discharge exemption embodied in
§523fa)(4} is at war with the bankruptcy policy favoring discharge
and a fresh start.® In theory, a debtor whose actions are well
intenticned could ba denied a discharge due to mistakes committed
in amfiduciarf roie. Moreover, there could be many such "innocent"
debtora at rigk of n@ndischaxgeability gince many Eypical
‘debtor/creditor relationships could give rise tﬁ a form of truast.
For instance, it qould be argued that where a factor misapplies
property that is held fur the beneflt of its creditor., the law

impressaes the misappropriated property with a constructive trust.®

*  gee In re Brown, 131 B.R. 900 (Bkrtey. D.Me, 1591); In re
Jenkins, 110 B.R. 74 {(Bkrtcy. M.D. 1999); In re Burgegg, 106 B.R.
612 (Bkrtcy. D. Nev. 1988},

29 Id.

30 Norton on Bankruptcy Law & Practice 2d, §47:27 at pp. 47~
57-47-60.

1 Davis v. Aetna Acceptance Co., supra 293 U.S. 328 (1934).
See In re Schusterman, 1098 8.R. 8%3 (Bkrtcy. D. Conn., 1889)
(addressing whether revenues from the sale of lottery tickets held

by the proprietor of a convenience store are held in trust in favor

16 [



Additional concerns have bsen stated regarding the potential
scope of §523{a){4). If a ®"fiduciary” label is applied to a
particular commercial relationship, the fund; held by the fiduciary
may be labeled as "trust funds." This desigmation could lead toc a
further claim that the _fu_ngla are the property of the beneficiary of
the fiduciary relationship and not of the debtor or bankruptey
estate. For instance, if a factor holding funds for another is
deemed to have coreated a constructive trugt by wvirtue of its
diversion of these funds, the factor’s bapkruptcy estate could be
‘required to return these funds to the party for whom the funds were
being haldf theraby creating a preference over secured crsd_itors
and unsecured creditors. In the view of some bankruptcy courts,
such a result would be anathema te the bankruptcy process.??

In crder to obviate the perceived disadvantages associated
with a broad interpretation of §523(a) {4}, the courts have na::rawly
limited those fiduciary relaticnships that will be recognized under
the statute. This ha-s been accomplisghed, in large part, by

requiring a technical trust relaticnship, generally in the form of

of the state and are therefore not part of the sgtore’'s bankruptecy
estate) . ' : : '

3 See In yre Cargile, 151 B.R. 854 (Bkrtecy. S.D. Ohio 1993).

17



an explicit trust, that must arise before the act of wrongdoing and
not a result of tha.aqt of wrcngdaing.u Constructive trusts, or
other trusts implied in law, are inapposite for purposes of a
§523 (a) (4) analysis.™ |

The narrowing of the scope of §523(a){4) bas also been
accomplished by exdiﬁding £rom covéfage certain aeemingly explicit
trust arrangements created by either contract or . statute. Az a
conseéuance, it has been difficult for sureties to successfully
argue that the acts of indiﬁidual indemnltors in orchestrating the
diversion of contract proceede rises to the levei af'a defalcation
while acting in a fiduciary capaéity.

There are two approaches to overcamiag thege hurdles. First,
a gurety can argue that a trust cognizable under §523(a)(4) has
been created by statute, indemnity agreement, construction
contract, or payment bond. Alternatively, the surety can argue
that the indemnitor‘s status as a corporate officer or director
should create the necessary breach of fiduclary duty for purposes

of §523(a)(4). These theories, as well as their implications for

3 . Aetn 283 U.8. 328 (1934);
In re Pedr ;5; g; 644 F. 2d 756 (ch Cir. 1981},

4 Id.



securing the mdischargeabilj.ty- of debts owed by "outgider spouse

indemnitors™, are discussed below,.
{a) Trust Pund Statutes

Whether a trust funci. statute creates a trust that will be
cognizable under 5523 (_a'} {4) iz dependent upon the terms of the
particular statute.

N‘harg. a statute merely imposes criminal or other penalties for
the failure te apply contract proceé&s to a project, the courts
have held that the gtatute doeg not oreate a relationship
cognizable under §523(a) (4).°® The rationale is that a;ny trust
relationship created by these statutes does not arise prior te and
independent of the wrongful conduct.

The courts will recognize a trust relationship for purposes of
§523 {a.) {4) where a statute expressly designates contract proceeds
received by a contractor as "trust funds™ andlimposaa specific
duties on the contractbr, including that the fuz:lds. be held i;.'.l a
gegregated account and that there ke &atailgd recordkeeping
regarding receipts and disbursements from the segregated account.’®

The uncertain cages are those where & statute refers to

3% see In re Croee, 666 ¥.2d 873 (5th Cir. 1982) (Georgia Law);

In re Angelle, 610 F.24 1335 (5th Cir. 1880) (Louisisana Law); In re
- Dloogeofs, 600 F.2d 166 (8th Cir. 1979) (Nebraska Law).
3 sesa In re Kawczypseki, 442 F. Supp. 413 (W.D.N.Y. 197'7}.'

is



